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EQUIPMENT LEASE AGREEMENT

EQﬁIPMENT LEASE AGREEMENT, dated as of;JanUary 3, 1973
between Mellon National Leasing Corporation, a Pennsylvanié
corporation (hereinafter called the "Lessor"), and Elgin,
Joliet and Eastern Railway Company, an Illinois and Indiana
corporation (hereinafter calied the "Léssee“); |

WHEREAS, Lessor has entered into an Equipmeﬁt Puréhase
Agreement ietter with Lessee, dated December 29, 1972, pur-
suant to which Lessor has purchased from Lessee the used rail-
road-equipment described in Schedule A hereto; and

WHEREAS, Lessor has entered into a Railroad Equipment

‘Reconstruction Agreement (hereinafter called the "Reconstruction

Agreement") with Lessee, dated December 29, 1972, wherein Lessee

“has‘agreed to reconstruct for the Lessdrisuch;railroad equipment:

(as so rééonstructed'hereinafter called the "Cars"), in accorék
dance with the spécifications therefbre designétéd by.Lessor and
duiy approved by Lessee (hereinafter, with such modifications
therein as may be approved by Lessor and Lessee, called the
"Spécificationsf); and

| WHEREAS, Lessee desires to lease the Cars from Lessor,
at the rentals and for the terms and upon the conditions here--

inafter provided;




NOW, THEREFORE, in consideration of the premiseé
and of the rentals to be paid ahd the co§enahts hereinafter.
mentioned to be kept and performed by Lessee, Lessor hereby
agrees to lease the Cars to the Lessee upon the following
terms and conditions:

1. ACCEPTANCE AND LEASE OF CARS. Similtaneously

upon acceptance of delivery of any Cars, pursﬁént to the
Reconstruction Agreement, Lessor will lease_such Cars to.
Lessee and Lessee will lease such Cars from Lessor hereunder;
provided, however, that Lessor shall not accept delivery of,
and neither Lessor nor Lessee shall lease hereﬁnder, any Cars
delivered later than May 1, 1973. It is agreed that Lessor
:will authorize one or more employées of Lessee, to be designéted
by Lessee, as Lessor'é authorized representative(s) to accept
delivery of each unit of such Cars pursuant to the Reconstruction
Agreement, and Lessee agrees that acceptance of such delivery
on behalf of Lessor by such represéntati&e(s) phrsuaht to such
authorization by Lessor (as evidenced by the execution by
Lessor's agent of the Certificéte 6f Delivery and Acceptaﬁce
contemplated by‘the Reconstruction Agreement) shall, without
further act, irrevocably constitute delivery to and acceptance
by Lessee of such Cars for all purposesvof this Lease.

2. TERM. The Lease term shall commence on the date

the Lessor makes payment to the Lessee for the Cars pursuént




to the‘Reconstruction Agreement (such date being hereinafter
called the "Initial Payment Datef) and shall end eight yéars
aftér the Initial Payment Date. .If such term be ektended,

the word 'term' or 'period' as used in this Lease shall be
deémed to refer to the.extended term, and all provisions of
this Lease shall apply during and until the expiration of

such extended period, except as may be otherwise speéifically
provided in this Lease or in any subsequent written agreement
of the parties. |

3. RENT, NET LEASE. The total rent for the Cars

shall be $692,731.52 and shall be payable in advance in 32
equal consecutive quarterly installments of $21,647.86, com-
menciné on the Initial Payment Daﬁe and continuing théreaftef
on each successive quarterly anniversary cof the ‘Initial Pay—

ment'Date_throughout the term of this Lease; pfovided,-howéver,

that such total rent and qué:terly»ihstallments shali be ad-
justed és'follows: (i) any increase or decrease in the prime
rate. of Mellon Bank, N.A. frbm_tha; in effect on the date here-:
of to that in effect at the opening of business on the Initial
Payment Date shéll result in the adjustmeﬁt-indicated in At-
tachment A.hereto;'and (ii) any reduction in the number of

Cars accepted for lease hereunder_f;om 140 Cars shall cause
such total rent and quarterly installments to ke reduced pro-.

portionately.




o _ This Lease provides for a net iease'and the rent and other-
'amounts due hereunder shall not be sﬁbject to any defense, claim,
;reduction, set—off,'or adjustment for any reason whatsoever except
ﬁto the extent expressly.provided in Section 6 or in Section- 8; nor;
lexcept as provided in Section 6 or as otherwise expreésiy provided
herein, shall this Lease terminate, or the respective obligations of
QLessor or Lessee be qtheiwise affécted,_by reason of any defect

|in or damage to or loss or destruction of all or any of the Cafs
from whatsoever cauSe; the taking or requisition of the Cars

by condemnation or otherwise, the lawful prohibition of Lessee's
:use of the Cars, the interference with such use:by any private‘
:perSOn or COfporation, the invalidity or unenforceability or lack
of due authorization of this Lease, or lack of right, power

tor authority of the Lessor to enter into this Lease, or for

'any other cause whether similar or dissimilar to the foregoing,

any present or future law»to the contrary notwithstanding, it

’beiﬁg the intention of the parties hereto that the rents and
‘other'amounts payable by the_Léssee hereunder shall'continue-to

be payable in all events unless the obligation to pay the same
Ishall be terminated pursuant to-the_éxpfess provisions of this

|Lease.

All payments prbvided for in thivaease to be-made to
‘_the Lessor shall be made to the Lessor at its office at 6400
|Steubenville Pike,. Robinson Tcownship, Pennsylvania 15136, or.

at such other place as the Lessor shall specify in writing.

3A. Lessee's Répresentations and Warranties. Lessee -

| | ~ |represents and warrants that:
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" (a) Lessee is a corporation dﬁly organized and existing -

Indiana and is duly qualified to do business wherever
necessary to carry on its present business and operations;

(b) This Lease has been duly authorized by all
necessary corporate action on the part of Lessee, does not
: , require any shareholder approval and does not contravene
- Lessee's Articles of Incorporation or By-Laws or any
indenture, credit agreement or other contractual agreement
‘to which Lessee is a party or by which it is bound; -

(c) Neither the execution and delivery by Lessee
of this Lease nor any of the transactions by
Lessee contemplated hereby require any nctice,
consent or approval;

(d) This Lease constitutes a legal, valid
and binding obligation of Lessee enforceable in
accordance with its terms; _

(e) There are no pending or .threatened actions or
proceedings before any court or administrative

agency which may materially adversely affect Lessee s
financial condition or operations;

(£) The balance sheet of Lessee as of December 31, 1971
and the related earnings statement of Lessee for the fisecal
year then ended (copies of which have been furnished to
Lessor) correctly set forth Lessee's financial condition
as of such dates and the results of its operations for
_.such periods, and since December 31, 1971 there has been
© no matevlal adverse change in such condltLon or operations.

_3B. Lessor s Representations and WarrantLes. Lessor

represents and warrants that:

(a) Lessor is a corporation duly organized and existing
in good standing under the laws of the Commonwealth of
Pennsylvania and is duly qualified to do business wherever
necessary to carry on its present business and operatlons,

(b) This Lease has been duly authorized by all necessary
corporate action on the part of Lessor, does not require
any shareholder approval and does not contravene Lessor's
Articles of Incorporation or By-Laws or any indenture, -
credit agreement or other contractual agreement to which
it is bound;

(c) Neither the execution and delivery by Lessor of this

Lease nor any of the transactions by Lessor contemplated
hereby require any notice, consent or approva1°
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in good standing under the laws of the States of Illinois and




SR ’ (d) ‘This Lease constitutes a legal valid and binding
~obligation of Lessor enforceable in accordance with
1ts terms.

4. IDENTIFICATION MARKS. The Lessee will cause each

| car to be kept numbered with its identifying number as set:

forth in Schedule A and will keep and maintain, plainly, dis-
| tinctly, permanently and conspicuously marked on EEEE side  of such
_Car; in letters not less than one inch in height, the name of the
lLessor followed by the words "Owner and Lessor" or other appro-
|priate words designated by the Lessor, with appropriate.changes
{thereof and additions thereto as from time to time may be re-
'quired by law in order to‘protect the title‘of the Lessor to
such Car and its righte under this Lease. The Lessee will not
place ahy Car in operation or exercise any control or dominion
lover the same until such names and word or words shall have beenlsc
marked'cn both sides thereof and will replace prcmptly any euch
names and word or words which may be removed, defaced or descroyed.v
;rhe Lessee will not change the 1dent1fy1ng number of any Car
except with the consent of the Lessor and in accordance with a
l%tatement of new identifying numkers to be substituted therefor,
which consent and statement pre?iously ehall have been filed with the
lessor by the Lessee and filed, recorded or deposited in all
public offices where this Lease shall have been filed, recorded
or deposited; provided,’however, that, in addition to such
identifying number, the Lessee may cause to be placed on each
Qar in such position as not to be confused with the identifying
riumber thereoa a reportiﬁg.number identifying such Car for

reporting and operating purposes, which reporting number may be
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Chahged by the Lessee from time to time without the consent of

~the Lessor or the'filing, recording, registering and depositing

¢f any instrument.

Except as above provided, the Lessee will not allow ‘the
name of any person, association or corporation to be placed on

the Cars as a designation that might be interpreted as a claim of
'pwneishié. Subject to the foregoing, the Lessee may cause the

hars to be lettered with the names or initials or ether insignia
pustomarily used by the Lessee or its affiliates on raiiroad equip~
jment used by it of the same or similar type for convenience of
jidentification of the right of the Lessee to ﬁse the Cars under
this Lease.'

5. TAXES. The Lessee agrees that, during the continuance
of this Lease, in addition to the rentals herein provided, it

;will promptly pay all.taxes, assessments and other‘governﬁental
|charges (together with any'penalties, fines or interest thereon),
llncludlng but not limited to sales or use taxes, levied or assessed;
:upon the Cars or the interest of the Lessee in the Cars subject

fto this Lease or any thereof or upon the use, operation or -

| leasing thereof or the rentals er'earniﬁgs'arising therefrom and
‘will promptly pay or reimburse the Lessor for all taxes, assessments
and other governmental charges levied or assessed against the
Lessor on acceunt of its acquisition or ownership of such Cars or
ahy thereof or on account of the use, operation or leasing thereof
or on account of the rentals or earnings arising_therefrom (excluding,
however, federal taxes oﬁ,.or'measured by, the net income ofvthe
Lessor and state taxes on, or measured by, the net income of the

Lessor to the extent imposed by the Commonwealth of Pennsylvanla, but

.




including any and all other federél, stéte»or othér taxes.imposed
on the Lessor), including but not limited to any sales or use taxes
ﬁayable on account of the acquisition or ownership of the Caré or

' dnyithéreof by the Lessor or on account of the.leasing'of the Cars
wzereuﬁder;.but the Lessee shall not be requifedvto pay the same so
long as it shall in good faith‘and by appropriate legal or adminis-
tnative-proéeedings contest the validity»or amount thereof unless
thereby, in the judgment of the Lessor, the rights or interéstsbof‘
the Lessor will be materially endangered. In the event any tax'te—
ports are required to be made on the basis of individual Cars, the
Lessee will either make such reports in'sﬁch manner. as to’show the
ownership of such Cars by the Lessor or will ﬁotify the.Lessor 6f |
such requifement and will make such report in suchk manner as shall
be satisfactory to the Lessor.

All of the agreements containéd in this Séction 5 shallr
su?vive and continue in full force and effeéf ﬁotwithstandingv
termination of this Lease or of the lease of any- or éll.Cars

: hereunder;‘ | |

6. PAYMENT FOR CASUALTY OCCCURRENCE OR CARS UNSERVICEABLE

FOR USE. In the event that ahy Car shall be or become worn-out,
lost, stolen,_déstroyed or, in thé opinioh of the Lessee, it-
reparébly damaged, obsolete or economically unsérviceable fof-

use from any cause whatsoever (Such_ocdurrences.being hereinafter
called "CaSualty Occurrences") during the term of this Leésé/ the
Lessee shall promptly (after iﬁ has knowledge of such Casuélty
Occurrence) and fully infdrm the Lessor in regard'thereto. .On thé

next succeeding rental payment date, the Lessee shall pay to the
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pessor a sum equal to the Casualty Value (aé defined in Schedule B
hereto) of such Car as of the date of such payment, in accordance
With Schedule B. Upon making such payment, in respect of any such
Car, (i) rent on such car shall cease to accrue, (ii) title to such
Car shall automatically pass to the Lessee WITHOUT ANY REPRESENTATION
OR WARRANTY OF ANY KIND, . EXPRESS OR IMPLIED, ON THE PART OF LESSOR,
and (iii) the term of lease of such Car shall end.

The Lessee shall bear the risk of any Casualty Occurrence
and, except as hereinabove in this Section 6 provided, shail not be
.released from its obligations hereunder in the event of any Caéualty
Occurrence to any Car.

7. ANNUAL REPORTS. Lessee shall furnish to Lessor:

(1) aé soon as available but in any event within 120 days after
|each fiscal year of'Lessee,_a copy of the annual financial

statement of Lessee, including a balance sheet and income statement,
prepared in accordance with the Uniform System of Accounts prescribed
by -the Interstate Commerce Commission; (ii) on or before July 1 in each
year commencing with the year 1973, an.accurate statement, as

of the preceding May 1 (a) showing the amount, description and
numbers of the Cars then leased hereunder, the amount,

description and numbers of all Cars that may have suffered a

| Casualty Occurrence during the preceding 12 months (or since the

date of this Lease, in the case of the first such statement); and
such other information regarding the condition and state of

repair of the Cars as the Lessor may reasonably request, and (b)
stating that, in the case of all Cars repainted during the

period covered by such statement, the markings reguired by




s s

L Section 4‘hefeof shall have been preserved or repléced.

The Lessor shail have the right (but shall not be
obligated), at its sole cost and expense, by.its authorizéd
‘representatives, to inspect the-Cans and the Lessee's records with .
reSpect thereto, at such reasonable times as it shall deem
necéssary to confirm to the Lessor the.existence and proper

maintenance thereof during the continuance of this Lease.

b

8. MAINTENANCE: COMPLIANCE WITH LAWS AND RULES: AND

INDEMNIFICATION. THE LESSOR MAKES NO WARRANTY OR REPRESENTATION,

1EITHER EXPRESS OR IMPLIED, AS TO THE MEECHANTABILITY, FITNESS FOR
;ANY PURPOSE, DESIGN OR CONDITICN OF, OR AS TO THE QUALITY OF |
iTHE MATERIAL, EQUIPMENT OR WORKMANSHIP IN, THE CARS DELiVERED TO
ITHE LESSEE HEREUNDER, but the Lessor hereby irrevocablyEappoints
land constitutes the Lessee its agent and attorney-in-fact
‘idurihgvthe term of this Lease to assert and enforce ffom_time.to
time;'iﬁ the name of énd'for account of the Lessor and/or the
Leééee,_as their ihtereéts may appear;Ewhétéver claims and

_xights the'Léssor may héve,-aé Owner,-under any eXpress.of impiiéd
*arranties.of any manufacturer or vendor.. | |

The Lessee agrees that, at its own cost and expense,

it Will.maintain and keep each Car which is subject to this

Lease in good order énd repair, ordinary wear and tear excepted..
The Lessee agrees to comply with all Governmental laws; regulations,
requirements and rules (including the rules'oﬁ the Interstate
Commerce Commission and the current Interchange Rules, or supple-
m@nts théreto,_of the Association of'American'RaierAds) with
respect to the use, maintenance andvoperation of eaqh Car

spbject to this Lease. 1In case any equipment or appliance on
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Lt any such Car shall be required to be changed or replaced; or in case
eny additional or other eqﬁipment or appliance is required'to‘be
installed on such Car in order to comply with such-laws, regulatidns,

requirements and rules, the Lessee‘agreesvto make such chenges,

1 additions and replacements at its own expense; and the'iessee

agrees to maintain such Car in full compliance with euch laws,

jregulations, requiremenﬁs and fules so long as it is subject to
tﬁis Lease. | |

If at any time during the lease term of any Cars under this

Lease, it shall be determined by the Interstate Commerce Com- .

mission or by the Association of American Railroads that any of

such Cars do not conform to the respective standards;_specifications

‘and requirements of either of the twefentities;named inethis

baragraph, Lessor may, at its option, upon 30 days' netiee to

‘Lessee,AdeCIare terminated the lease of such'honcenformihg

Cars if Lessee does not agree in writing_within saidv30 day

4efiod to correct such non—confermity at itSﬁsele'cost and
expense;-.If the Lessee so agrees, it shall effeeﬁ sﬁch correction
within 120 days from the date of such notice. Upon a declafation

ef terminatioh'under thisVSection, Lessee shall pay to Lessor on the
next succeeding rental payment date the Casualty Veiﬁe (as defined

, in Schedule B hereto) of such Cars as of the date ofvsuch payment,

| 'iﬁ'aCCOrdance_with Schedule B. Upon payment of such Cesualty Value
ahdfpayment of all rent accrued and unpaid on each such.Car to the date

off payment, (i) rent on each such Car shall cease to accrue,v(ii) title

te each such Car shall automatically bass to the Lessee WITHOUT

ANY REPRESENTATION OR WARRANTY OF ANY KIND, EXPRESS OR IMPLIED,
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bN THE PART OF LESSOR,vand (iii) the term of lease of each such
Car shall end. '

Any frgight car parts installed or replacements made by the
Lessee upon any Car shali be coﬁsidered accessions to‘such Car and
title thereto shall be immediately vested in the Lessor, without cost
or expense to the Lessor.

The ﬁessee'agrees.to indemnify and save harmless the Lessor
against any charge or claim made against the Lessor, and against any
expense or liability (including but not limited to counsel fees and

| expenses and patent liabilities) which the Lessor may iﬂcur in any

| manner by reason of its'ownership of, or which may arise in any manner
i out of or as a result 6f the use or operation of, any Car while it is
subject to this Lease, and to indemnify and save harmless the Lessor
iagainst any claim or suit arisiﬁg outvof the operation of such Car re-
sulting in damage to property or’injury to any person.

The Lessee agrees to prepare and deliver to the Lessor
within a reasonable time prior to the required date of filing

| (oxr, to the extent permissible, file on behalf of the Lessor)

any and all reports required to be filed by Lessor, with any

Federal, state or other regﬁlatory authority by reason of the‘
ownership by the Lessor of the.Cars or the Leasing of the Cars

t0o Lessee.

9. RETURN OF CARS UPON EXPIRATION OF TERM. As soon as

racticable on or after the expiration of the term of this Lease
ith réspect to any Car, (except any Car title to which has
passed to the Lessee pursuant to Sections 6 or 8 hereof), the

Lessee will, at its own cost and expense, at the request of the
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Lessoxr, deliver possession of such Car to the Lessor upon such

storage tracks of the Lessee as-;he Lessor may designate, or,

in the absence of such designation, as the Lessee may select,

and permit the Lessor to store such Car on such tracks for a

period not exceeding three months and the Lessee shall transport

the same, at any time within such three-months' period, to any

reasonable place on the lines of railroad operated by the

Lessee or to any connecting cérrier for shipment, all as directed

| by the Lessor; the movement and storage of such Car to be at the

expense and risk of the Lessee.  During any such storage period,
the Lessee will permit the Lessor or ahy person designated by it,

:including the authorized representative or representatives or any

prospective‘purchaser of any such Car, to inspect the same.

The assembling, delivery, storage and transporting of the Cars

as hereinbefore provided are of the essence of this Lease, and

upon application to any court of equity having jurisdiétioh in

the premises the Lessor shall be entitled to a decree against

the Lessee requiring specific performance of the covenants of

the Lessee so to assemble, deliver, store and transport the Cars.

10. DEFAULT. 1If, during the continuance of this Lease,

pne or more of the following events (hereinafter sometimes called

"Events of Default") shall occur:

A, default shall be made in the payment of any part

of the rental provided in Section 3 hereof and such

default shall continue for 30 days:
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B. the Lessee shall make or permit any unauthorizéd
assignment or transfer of this Lease or of possession

of the Cars, or any thereof, and shall fail or refuse to
cause such assignment or transfer to be cancelled by
agreement of all parties having any interest therein and
to recover possession of such Cars within 30 days after
written notice from the Lessor to the Lessee demanding
such cancellation and recovery of possession;

C. default shall be made in the observance or performance
of any other of the covenants, conditions and agreements on
the part of the Lessee contained herein and such default
shall continue for 30 days after written notice from the
Lessor to the Lessee spécifying the default and demanding
the same to be remedied;

D. a petition for reorganization under Section 77

of the Bankruptcy Act, as now constituted or as said
Section 77 may be hereafter amended, shall be filed by

or against the Lessee, and all the obligations of the
Lessee under this Lease shall not have been duly assumed
in writing, pursuant to a court order or decree, by

a trustee or trustees appointed in such proceedings

or otherwise given a status comparable to obligations
incurred by such a trustee or trustees within 30 days
after such appointment, if any, or 60 days after such
petition shall haﬁe been filed, whichever shall be

earlier; or
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E. any other proceedings shall be commenced by or
against the Lessee for_any relief under any bankruptcy
or insolvency law, or law relating to the relief of
debtors, readjustment of indebtedness, reorganizations,
arrangements, compositions or extensions (other than a
law which does not permit any readjustment of the obli-

; gations of the Lessee hereunder), and all the obligations
of the Lessee under this Lease shall not have been
duly assumed in writing, pursuant to a courtAorder or
decree, by a trustee or trustees or receiver or re-
ceivers appointed for the Lessee or for the property
of the Lessee in connection with'any such proceedings
or otherwise given a status comparable to obligations
incurred by such a trustee or trustees or receiver or
receivers, within 30 days after such appointment, if any,
or 60 days after such proceedings shall have been commenced,
whichever shall be earlier; |

Ethen, in any such case, the Lessor, at its option may

(a) proceed by appropriate court action or actions,

either at law or in equity, to enforce performance by

the Lessee of‘the applicable covenants of this Lease or

to recover damages for the breach thereof; or

(b) Dby notice in writing to the Lessee terminate

this Lease, whereupon all right of the Lessee to the

use of the Cars shall absolutely cease and determine as

'
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though this Lease had never been made, but the Lessee
shall remain liable as hereinafter provided; and thereupon,
the Lessor may by its égents enter upon the premises of
the Lessee or other premises where any c¢f the Cars may
be and take possession of all or any of such Cars and thence-
forth hold, possess and enjoy the same free from any
‘right of the Lessee, or its successorslor assigns, to use
the Cars for any purposes whatever; but the Lessor shall,
nevertheless, have a right to recover from the Lessee any
and all amounts which under the terms of this Lease may
be then due or which may have accrued to the date of

such termination (computing the rental for any number

of days less than a fuli rental period by multiplying

the rental for such full rental period by a fraction

of which the numerator is such number of days and the
denominator is the total number of days in such full
rental period) and also to recover forthwith from

the Lessee (i) as damages for loss of the bargain and

not as a penalty, é sum, with respect to each Car, which
represents the excess, if any, of the then present value
(discounted at 10% per annum) at the time of such
termination, of all rentals for such Car which would
otherwise have accrued hereunder from the date of

such termination to the end of the term of this Lease as
to such Car over the then present value (discounted at
10% per annum) of the then fair rental value of such Car
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for such period as determined by appraisal in accordance
with the procedures set forth in Section 17 (b) hereof;

and (ii) any damages and expenses, including reasonable
attorneys' fees, in addition thereto which the Lessor

shall have sustained by reason of the breach of any covenant
or covenants of this Lease other than fér the payment of
rental. |

10A. Remedies, Etc.: The remedies in this Lease provided

in favor of the Lessor shall hot be deemed exclusive, but shall be

cumuiative, and shall be in addition to all other remedies in its

favor existing at law or in equity. The Lessee hereby waives any

!mandafory requirements of law, now or hereafter in effect, which
bmight limit or modify any and ali existing or future claims to any
| offset against the rental payment due hereunder, and agrees to make
| the rental payments regardless of any offset or claim which may be
| asserted by Lessee or on its behalf in connection with the Lease of

; the Cars.

The failure of Lessor to exercise the rights granted it here-

: under upon any occurrence of any of the contingencies set forth

herein shall not constitute a waiver of any such right upon the
continuation or recurrence of any such contingencies or
similar contingencies.

1l. RETURN OF CARS UPON DEFAULT. If the Lessor shall

terminate this Lease pursuant to Section 10 hereof, the Lessee
shall forthwith deliver possession of the Cars to the Lessor.

For the purpose of delivering possession of any Car or Cars
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{to tﬁe Lessor as above required, the Lessee shall at its own
:cqst; expense and risk (except as hereinafter stated)
A. forthwith place such Cars upon such storage
tracks of the Lessee as the Lessor may designate or,
in the absence of such designétion, as ﬁhe Lessee may
select,
B. permit the Lessor to store such Caré on such
tracks for a period not exceeding three months at the
risk of the lLessee, and '
J ' .  C. transport the same, at any time within such
three months' period, to any place on the lines of railroad

T. operated by it or to any connecting carrier for shipment,
4; ; all as directed by the.Lessor.
| The assembling, delivery, storage and transporting of Cars as
: hereﬁnbefore provided are of the essence of this lLease, and
| upon application to any court of equity having jurisdiction in
thejpremises the Lessor shall be entitled to a decree against the
| Lessee requiring specific performance of the covenants of the
Les#ee so to assemble, deliver, store and transport the Cars.

Without in any'way limiting the obligation of the Lessee
undér the foregoing provisions of this Section 11, the Lessee
hereby irrevocably appoints the Lessor as the agent and attorney
ofiphe Lessee, with full power and authority, at any time
whiie.the Lessee is obligated to deliver possession of any
Carfto the Lessor, to demand and take possession of such Car in

the name and on behalf of the Lessee from whosoever shall be at




;the ﬁime in possession of such Car.

12, ASSIGNMENT; POSSESSION AND USE. This Lease shall

Ibe aésignable in whole or in part by the Lessor without the consent
;of the Lessee, but the Lessee shallbbe under no obligation to

lany éssignee of the Lessor except upon written notice of such
;assiénment from the Lessor.

So long as the Lessee shall not be in default under this
5Leasé, the Lessee shall be entitled to the possessiion and use

| of tﬁe Carsﬁin accordance with the terms of this Lease, but, without
| the prior written consent of the Lessor, the Lessee shall not éssign,
| transfer or encumber its leasehold interest under this Lease

f in the Cars or any of them except that such leasehold interest may

j be absigned or the bars or any of them may be sub-leased by the

| Lessée to any railroad under common control with lL.essee without the
» consént of the Lessor but upon written notiée to Lessor. Not-
witHstanding any assignment,_transfer or encumbrance by Lessee of
its leasehold interest in the Cars or of the Cars or any of them,
Lessee's obligations to Lessor hereunder shall remain in all
respects in full force and effect.

The Lessee shall not, without the prior written consent of
the;Lessor, part with the possession or control of, or suffer or
alldw to pass out of its possession or control, any of the Cars,
excépt to the extent permitted by the provisions of the preceding or
sucéeéding paragraphs of this Section.

‘ So long as the Lessee shall not be in default under this

Lease, the Lessee shall be entitled to the possession of the

Caré and to the use thereof upon the lines of railroad owned or
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ﬁperated by it (either aibhéforhjqintly).dr upon lines of railroad

bver which the Lessee has trackage or other operating rights or

bver thch railroad cars of the Lessee are regularly operated

pursuént to contract, and als§ to permit the use of the Cars upon
lconneﬁting and other railroads in the usual interchange of traffic, but
‘onlyfupon‘and subject to all the terms and conditions of this

\Feasé; and Lessee maylreceive and retain compensation for such

luse from other railroads so using any of the Cars.

‘ Nothing in this Section 12 shall be deemed to restrict

|the right of the Lessee to assign or transfer its leasehold

intefest under this Lease in the Cars or possession of the Cars

|to any corporation (which shall have duly assumed the obligations

hereunder of the Lessee) into or with which the Lessee

'shali have become merged or consolidated or which shall have
;acquired the property of the Lessee aé an entirety or substantially

|as an entirety.

i
As used in the two immediately preceding paragraphs of this

Section, "Lessee" shall include any assignee, sublessee or successor

|in interest permitted by the terms hereof.

13. OPINION OF COUNSEL. Concurrently with the execution

| and aelivery of this Lease, the Lessee will deliver to the Lessor
! the written opinion of counsel for the Lessee, in form and substance

; satisfactory to the Lessor, to the effect that

| A. the Lessee is a corporation legally incorporated and
validly existing, in good standing under the laws of the
States of Illinois and Indiana, with full corporate power
to enter into this Lease.

B.. this Lease has been duly authorized, executed and
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delivered by the Leséee and constitutes a valid,31egal
and binding agreement of the Lessee enforceable inb
accordance with its terms;

C. 1if this Lease is filed and.recorded with the Inter-
state Commerce;Commissionbpursuant to Section 20c-of the 
Interstate Commerce Act and deposited with the Pegistrar

General of Canada pursuant to Section 148 of the Réilway

‘act no other filing, recording or depositing is necessary

to protect the Lessor's title‘torthe Cars in the United
States of America and in Canada; |

D. no approval is required from any'puﬁlic regulatory body
with respect to the entering into or performance df this
Lease; and |

E. the entering into and performance oflthisALease will not

result in any breach of, or constitute a default under, or

result in the creation of any lien, charge or encumbrance upon

the Cars or the lLessee's leasehold interest under this Lease

“in the Cars pursuant to, any indenture, mortgage, deed of

trust, bank loan or credit agreement or other instrument to
which the_Lessée is a party or by which it may be bound.

14, CERTIFIED RESOLUTIONS, INCUMBENCY CERTIFICATE. Concur-

ently with the execution and delivery of this Leas2, the Lessee

ill deliver to the Lessor resolutions of the Board of Directors of
essee, certified by the Secretary or an Assistant Secretary of the
essee, duly authorizing the‘sale of the Cars to the Lessor and the
pase of the Cars hereunder éhd the execution, delivery and performance
£ this-Lease, together With an incumbency certificate as to the
prsons authorized to execute and deliver this Lease and the reléted

bcuments hereunder on behalf of the Lessee.
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15. "RECORDING; EXPENSESv The Lessee w111, w1thout expense

to the Lessor,'cause this}Lease to be filed and recorded w1th
|the Interstate Commerce Commission in accordanee with Sectlon
'20crof the Interstate Commerce Act and‘to be depesitedeith the
|Registrar General of Canada in accordance with Seetion;l4820f the
‘|Railway Act. ThezLessee‘will, at its e#pense, from time to time do
-land -perform any other_act and_wili execute, acknowledge, deliVer,
%frie, register} record ahd deposit (and will.re-file, re—register,'re—
:record or re-deposit whenever required) .any and ell‘further instru-
, _gmepts required by law or reasonably reéuested by the Lessor; for the
;purpose’of proper protection; to the satisfaction of the Lessor, of -
its title to the Cars, or for the purpose of carrying out the ihtention
rof this Lease. | |

The Lessor shall have the right, at anytime during the term
‘lof thls Lease, to appoint a bank or trust company selected by it to
act as agent or trustee for it hereunder. |

16. LESSOR S RIGHT TO PERFORM AND PAYMENTS BY LESSEE,

L;If Lessee falls to make at the agreed tlme any payments required by
:thls Lease or fails to dlscharge any of its other obllgatlons con- -
eltained herein, Lessor may, but shall not be reqﬁired to, make such
|payments or discharge such'obligations. The amount of any such pay-
|ment and Lessor's expenses, including (without limitetion) reasenable
|legal fees,and'expehses, in connection therewith and with such
:performance,vshali be payable by Lessee promptly upon notice
;from Lessor thatﬁSUCh amouﬁt is due.b |

Any provision herein that Lessee shall'take ahy action
shell require Lessee to do so at its sole cost and expense.
Lessee shall pay Lessor interest at the rate éf,9 percent per’
lannum  (to theaextentvlawftl) from'thexdate it is requiredito‘
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" Imake anY'Payment‘cf rent or other amount hereunder to Lessor -

to the date such payment is made.

AI7.L PURCHASE OPTION AND APPRAISAL.

(a)  Purchase Optlons. If no Event of Default (or other

|event- which after 1apse70f time'or'notice or both»would»become an

|Event of Default) shall. have occurred and be contlnulng hereunder or

under that other Equipment Lease Agreement dated January 2 1973

{for 254 gondola cars between Lessor and Lessee (the “Other Lease"), and
this Lease or the Other Lease shall not have been earller termlnated,

|Lessee shall be entitled, at its option, upon‘written notice to Lessor

at least 120 days prior to the'exPiration'of the term of this Lease,

|to-purchase all but not less‘than all ofﬁthe.Cars leased.hereunder

jand of the cars leased to Lessee under the Other'Lease at the.end of
’the term of each Lease at a price equal to the fa1r market value of all
such cars at the end of such terms. On the dates of such purchases,

|Lessee shall pay Lessor the purchase prices of all such cars in cash-

and Lessor shall transfer title to all such cars-td'LeSSee WITHOUT ANY
REPRESENTATION OR WARRANTY WHATSOEVER, EXPRESS OR IMPLIED, ON THE PART

OF;LESSOR; together with such documents evidencing transfer of title

las Lessee shall reasonably request,

(b) The "fair market -value" of such Cars shall be determlned

.by an appralser selected by mutual agreement between the Lessor
|land the Lessee. If the Lessor and the Lessee are not able tc
lagree upon an appraiser, the fair market value shall be determlned
:by American Appralsal Company.‘ The fair market value as.

;flnally determlned shall bear interest for the perlod, 1f any,_
Lfrom the date of expiration of this Lease to the date of payment

|at the rate of 9% per annum. Unless the Lessee has given the
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Lessor 120 days' notice as required in connection with exercise

| .
of the foregoing option, the Cars shall be returned to the Lessor.
i 17a.- Investment Tax Credit. Lessee represents and

'
i

warrents tO'Lessor”that‘none of the Cars constitutes property
| % o . . .

Ithe reconstruction of which was begﬁn before thegdate hereof.

| | | . - |
Lessee covenants that it will take no action or file any document

whic§ is inconsistent with Lessor's status as owner of the Cars

. . , o
or igs status. as original user of the Cars with respect to the

‘amou?t of cost incurred by Lessor in the reconstruction of the -

f ' ) .
Carsipursuant to the Reconstruction Agreement. Lessee further

covenants to indemnify and hold Lessor harmless from and againSt
1 _

|any ioss suffered by Lessor hereunder‘as a result.of disallowance

of all or any portion of the 1nvestment tax credit applicable with.
: 1

respect to the cost of such reconstruction to the extent such loss
was occaSLOned by any act on the part of Lessee or any breach by
Lessee of its representation and warranty made in this Sectlon 17A.

|
The Lessee s agreement to pay any. sums whlch may become payable

‘pursuant to this . Sectlon 17A shall survive the explratlon or other

term;natlon of this Lease. ,
j 18. NOTICES. Any notice_required or permitted to be
giveﬁ by either party hereto to the other shall be deemed to
have;been given when deposited in the'United States mail,bfirst-

class certified mail, postage prepaid, addressed as lelOWS::
If to the Lessor:
Mellon National Leasing Corporation

6400 Steubenville Pike _
Robinson Township, Pennsylvania 15136

Elgin, Jcliet and Eastern Railway Co.
600 Grant Street
i Post Office Box 536 .
i Pittsburgh, Pennsylvania 15230
A . Attention: . Vice President-Finance
{ .
| _
|
{
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|
i
|
I
I
i
i
i

A

|

I

|ox addressed to either party at such other address as such party

;shall hereafter furnish to the other party in wrltlng.

|
; 19. LAW GOVERNING. ThlS'Agreement shall be construed

in accordance w1th the laws of the Commonwealth of. Pennsylvanla,
prov1ded however, that the parties shall be entitled to all rights -

conferred by: Secticn 20c of the Interstate Commerce Act and Sectlon

fal48 of the Rallway Act.

|
a } , _
hereof shall be deemed 1nvalld “illegal, or unenfcrceable in

20, MISCELLANEOUS If this Lease‘or'anytPIOVision

any respect ‘or in any jurlsdlctlon, the valldlty, ‘legality, and
enforceablllty of this Lease in other respects and other juris- -

dictions shall not in any way be impaired or affected thereby.

! The section headings in this Lease are fcr convenience. -

of reference only and shall not be considered to Le a part of
|

this/Lease. |
: This Lease (including Schedules A and B) contains

the entire‘understanding of Lessor and Lessee with regard to -

the #ease of the Cars hereunder..

g

! This:Lease, and any lease supplemental hereto, may be

I . . i N )
executed in several counterparts each of which, when so executed,

shall be deemed to be an original, and in each case such -

counterparts together shall constltute but one anc the same
i .
|

instrument.

i

| Lo o .
f IN WITNESS WHEREOF, the Lessor and the Léssee, each
| _

pursdant to due corporate authority, have caused these presents

to be signed in their respective'corporate names by duly authorized

i
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ASSISTAN

(Corporate Seal)

; é SECRETAR]

By, ' S W

officers and their respectiVe cbrporate%seals to be hereunto af-

‘fixed and duly attested, as of the date first abpvé written..

MELLON NATIONAL LEASING CORPORATION

Harry R. Leggett -

President

ELGIN, JOLIET AND EASTERN RAILWAY COMPANY

%%W

Vernon W. Kraetsch
Vice President-Finance




.\

COMMONWEALTH OF PENNSYLVANIA,
Ss:

COUNTY OF ALLEGHENY ‘

: Oon this third day of January, 1973 before me. appeared.

| Harry R. Leggett, to me personally known, who, being by me duly-

| sworn,says. that he is President of Mellon National Leasing Corporation,
that one of the seals affixed to the foregoing instrument is the
‘corporate seal of the said corporation, that said instrument was

signed and sealed on behalf of said corporation by authority

contained in its By-Laws, and he acknowledged that the execution of

|the foregoing instrument was the free act-and deed of sald cox-

’porat*on.

- }

| , | - (

| |

| | . = : —- A

| | v - . MATILDA BARNI, Notary Public

o Pittsburgh, Allegheny County, Pa. .
(Notaf:lal Seal) My Commission Expires

October 21, 1976

¢COMMONWEALTH OF PENNSYLVANIA,
b : SS:

_.QOUNTY OF ALLEGHENY .

i "Oon this third day of January, 1973 before ‘me personally

 appeared Vernon W. Kraetsch, to me personally known, who,
being by me:duly sworn, says that he is a Vice President-Finance of
Eflgin, Joliet and Eastern Railway Company, that one of the seals
afffixed to the foregoing instrument is the corporate seal of the
shid corporation, that said instrument was signed and sealed on
behalf of said corporation by authority of its Board of Directors
and hej acknowledged that the execution of the foregoing instrument

s the free act and deed of said corporatlon.

' Lwiley 7 Jo

i

- . ta .r . - ’ :

. (NOtQ’rlla;- Seal) DOROTHY M. TARR, Notary Pubfie
! . Pittshurgh, Allcgheny Co., Pa,

S VR

L - . . My Commissian Expires
. : . . March 31, 1974
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‘Quant%ty:
Type:z

lessee's Road Numbers
{Inclusive):

Fricei

|
]
5
Value‘prlor to reconstruction

Yalue .added by reconstruction
Hrice Per Car

g1 |

Total Price

Reconsﬁruction Specifications:
o .

Daliveiy Schedule

bstimated) :

.~

SCHEDULE A

140

‘55 -ton wood floor railroad gondola.
cars

'Elgln, Joliet and Eastern Rallway
" 1254 to 1393, inclusive

" Per Unit ' Total
$1,900 - . - . $266,000
2,340 327,600

$4,240

$593,600

Elgin, Joliet & Eastern Railway
Company Specifications dated

-December 29, 1972

February 15, 1973




ATTACHMENT A

The rental set forth in Section 3 of this Lease
Agreement, dated as of January 3, 1973, is based on
the Mellon Bank prime rate of 6% as of January 3, 1973.

For purposes of determining the rental program

"to be fixed as of the Initial Payment Date, in the

event that the above-referenced Mellon Bank prime rate

of 6% is no longer in effect, the following formula
will be employed:

For each one-eighth percent (1/8%) movement from
a Mellon Bank prime rate of 5 7/8%, the rental program
set forth in Section 3 of this Lease Agreement, dated
as of January 3, 1973, shall be adjusted as follows:

for each 1/8th movement in prime rate, each
quarterly rental will be adjusted on the basis of:
a) .4244% of a base rental of £10,480.48 for
value prior to reconstruction;

b) .8641% of a base rental of $11,027.61 for
' value added by reconstruction.




SCHEDULE B

; "Casualty Value" of any unit of the Cars as of any
~part1cular date shall mean the product derived from multiplying
(i) the percentage figure opp051te the notation for the appro-
priate time period as set forth in the table appearing below

by (ii) the purchase price of such unit.

f ! o C CASUALTY VALUE TABLE
Before Payment No. 1 100.000000%
Thereafter but before payment No. 2 99.049877
! n " " 3 98.015273
3 " " " 1} on 4 96&896533
L R L 5 95.693312
i A 6 94,405954
: o " " " " 7 92.636203
E " n " n‘ " 8. 91..57713€
. "o u‘ " " " 9 . 90’035516
! ] _ ﬂ " u " 10 ‘ . 88;409981
| L 11 86.700354
Ly wo.on- " " " : 12 . ’ : 84.906142
; y " v " " n 13 : 83“027896.
1 " "o " " 14 '78.488858
: ‘ " om " " " - 15 o 76...441545
e n‘ n " " " .'»_ 16 ‘ i 74.310099
oo oo " " " _ 17 - 72.093514
| oow mww . 18  69.792448
; 1 w n" n vu " ) 19 ‘ 67.407348
‘ 1 " w. n " " 20 . © 64.938113
N L 21 62.383844
: L n " " " 22 57.169887
l 1] [] " n " . 23 - 54.447000
L L 24 | 51.639528
: ‘ wooowm n o n n 25 : 48.748024
, i " " " " " 26 45.771934
| I S B B 27 42.711811
: " n "’ " " 28 39.566552
E " n vn " ' " 29 _ 36(337364
oo o 30 30.447830
1 n n » " " " g 3l 27;049471
, LA 1] oon " -32 23.566976

Thereafter = | ©20.000000




